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Sexual Misconduct
Policy

1 Purpose

The purpose of this Policy is to —

contribute to the prevention of Sexual Misconduct as part of University Activity;

contribute to safe and secure environments in which to study, work, recreate and perform official duties for the University;

express the Sexual Misconduct prevention practices and behaviours expected by the University and the University Community;

express the practices for making a Disclosure and/or Report about Sexual Misconduct;

contribute to upholding the rights of the University Community to fair treatment; and

contribute to a University culture of respect.
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2 Scope

2.1 Institutional Scope

The scope of this Policy applies to the entire University, including —

University Property;

Digital Environments;

University managed Student accommodation;

University managed Employee accommodation; and

University managed sporting and recreational clubs.

Where Sexual Misconduct is disclosed or reported as occurring outside the scope of this Policy, for example at a private venue and not related to a University Activity, the University cannot investigate such matters as a potential Misconduct issue.  However, the effects of Sexual Misconduct are recognised and regardless of where an incident is alleged to have occurred, the University will offer appropriate and available support services and referrals, and consider reasonable measures to ensure a safer community.
2.1.1 Sexual Misconduct on External Premises

The University may be limited in some circumstances in its ability to investigate alleged incidents that occur on external premises where the parties involved were not engaged in a University Activity.  The University will support members of the University Community who experience Sexual Misconduct while performing University Activity on external premises (those that are not owned by the University or managed by the University Community).

2.1.2 Sexual Misconduct on External Digital Environments

The University may be limited, in some circumstances, in its ability to investigate alleged incidents that occur on external premises where the parties involved were not engaged in a University Activity. The University will support members of the University Community who experience Sexual Misconduct on external Digital Environments (those that are not owned by the University or managed by the University Community).

2.2 Individual Scope

The scope of this Policy applies to —

the entire University Community; and

where appropriate and/or required, to third party partners involved in delivering business, services or education on behalf or in partnership with, the University. 

2.3 Sexual Misconduct by an External Individual

The University will support members of the University Community who experience Sexual Misconduct by an external individual (those that are not a member of the University Community, including former Students and former Employees) while performing University Activity.

3 Sexual Misconduct 

Sexual Misconduct means an instance(s) where an individual engages in unwanted and unwelcomed conduct of a sexual nature towards another individual without that other individual’s consent including Sexual Exploitation; Sexual Assault and Sexual Harassment and includes incidents where —

a threat of Sexual Misconduct is made; or

an individual(s) incites (an)other individual(s) to engage in Sexual Misconduct.
The University will not tolerate acts of Sexual Misconduct towards, or from, members of the University Community.

Members of the University Community must not engage in Sexual Misconduct. 

The University will uphold the right of the University Community to participate in an environment free from Sexual Misconduct. 

The University will support members of the University Community who have experienced Sexual Misconduct.
3.1 Sexual Exploitation

Sexual Exploitation means any actual or attempted abuse of a position of vulnerability, differential power or trust, for sexual purposes, by a person, including profiting monetarily, socially, academically, professionally or politically from the Sexual Exploitation of another.

3.2 Sexual Assault

Sexual Assault means any unwanted sexual act or behaviour which is threatening, violent, forced, coercive or exploitative and to which a person has not given or was not able to give consent, including but not limited to —

rape;

attempted rape;
sexual abuse (refers to all sexual activity with someone under the age of consent or who is otherwise incapable of consenting due to the nature of the relationship 

indecent assault; and

other forms of forced unwanted or unconsented sexual acts. 

3.3 Sexual Harassment
Sexual Harassment means an unwelcome sexual advance, unwelcome request for sexual favours or other unwelcome conduct of a sexual nature , and includes, but is not limited to —
the use of sexually suggestive words, gestures or sounds;

declarations, or approaches for affection;

requests for sexual activity;

invitations, telephone calls, texts or digital communication of a sexual nature;

physical touching or familiarity; 

indecent exposure; 

voyeurism; and/or
image-based abuse (distribution of intimate, nude or sexual images, real or modified (including drawing, photography or video) of an individual without their consent); 
in any circumstance, that would cause a reasonable individual person to feel offended, humiliated or intimidated. 

A person may experience Sexual Harassment regardless of mutual attraction, previous Consensual Sexual Activity or personal relationship between that person and the person allegedly engaging in the Sexual Harassment of that person.

Note —
Behaviour that was previously Consensual Sexual Activity may constitute Sexual Harassment depending on the circumstances in which the conduct occurs, including the state of mind and capacity of the parties in question.  

4 Preventing Sexual Misconduct
The University’s Safer Communities Working Group will be responsible for the development and delivery of strategies to support three pillars of prevention of Sexual Misconduct including —

leading cultural change;

identifying and prioritising necessary facility and service changes (i.e.  lighting/pathway enhancements, help points, software applications, etc.);

education and training.
Members of the the University’s Safer Communities Working Group will report to, and support, relevant University leaders and Senior Leaders with the delivery of strategies.

Members of the University Community will have a shared responsibility for helping to prevent Sexual Misconduct at the University by keeping themselves informed about Sexual Misconduct and active bystander intervention.

4.1 Sexual Misconduct Training

The University will offer and continue to develop a range of training for members of the University Community on topics related to preventing Sexual Misconduct, including but not limited to —

first responder training; First responders include Students and Employees who may be the first person informed of an incident of Sexual Misconduct.

active bystander training; Active bystanders take action, where it is safe to do so, to support someone being affected by Sexual Misconduct.

5 Consensual Sexual Activity

Consensual Sexual Activity means sexual activity by individuals of a legal age, who actively agree to engage in the sexual activity by choice, and have the freedom and capacity to make that choice; This means consenting to sexual activity without fear, coercion, force or intimidation.

An individual cannot give consent if they are —

under the age of 16;

under the age of 18 if they are in a relationship of authority with the other person(s) with whom they are engaging in the sexual activity (for example teacher, employer or coach);

unconscious, asleep or significantly impaired by alcohol or medication, including over-the-counter or prescription medication, or illicit drugs;

have a psychological or decision-making disability or condition that impacts on their ability to understand what they are consenting to;

tricked into performing a sexual activity; and/or

intimidated, coerced or threatened, including when they are afraid of harm to themselves or someone else if they do not engage in the sexual activity.

Note —
Consent is active, not passive. Individuals may freely choose to say ‘yes’ and change their mind at any time. Consent cannot be presumed only on the basis that an individual has not protested, said “no”, or physically resisted.

6 Disclosing and Reporting Sexual Misconduct

The University will support members of the University Community who choose to make a Disclosure and/or a Report about an incident of Sexual Misconduct.

The University will maintain confidentiality regarding Disclosures and Reports subject to the University’s legal obligations, including in relation to mandatory reporting.  

Members of the University Community may make a Disclosure and/or a Report about recent or historical Sexual Misconduct in accordance with the Disclosure and Reporting Procedure.

While the University will take all reasonable steps to take action in relation to a Disclosure or Report of Sexual Misconduct, including historical Sexual Misconduct, delaying making a Disclosure or Report of Sexual Misconduct may affect the ability of the University to take action.

While the University may be limited in its ability to investigate such matters as Misconduct, the University will provide support to members of the University Community who make a Disclosure or Report of Sexual Misconduct.

6.1 Disclosing Sexual Misconduct to the University

Disclosure means a voluntary process in which a person affected by Sexual Misconduct including historical incidents, and incidents outside the scope of this Policy, the Discloser, makes a Disclosure to the University that enables the University to provide information and access to support to the Discloser.

Making a Disclosure will not automatically commence an investigation process.

The Discloser will be advised of their options for support and reporting both within and external to the University Community.

The University may be required to take action to meet external reporting obligations and/or where an ongoing and serious risk to the University Community is identified; In such cases, the University will work with the Discloser to keep them informed and to ensure their safety.

As a Disclosure is not usually investigated unless the person chooses to make a Report, the University will consider protective, precautionary measures, as requested by the Discloser, that can be reasonably provided or accommodated by the University.

6.2 Reporting Sexual Misconduct to the University

The University will have regard to the circumstances of the Reporter when liaising with the Reporter during the course of an investigation; This is to ensure that any special needs or circumstances are accommodated and supported to the fullest extent possible. 

To the extent permitted by law and in accordance with the University’s anti-discrimination policies, the University may consider the particular circumstances of the Reporter when investigating incidents of Sexual Misconduct. Such particular circumstances will only be considered to the extent that they are relevant and pertinent to the University’s investigation and will not be unnecessarily considered. The University will not act on anonymous Reports of Sexual Misconduct unless there is independent evidence supporting the Report and the allegation can be investigated fairly with regard to the alleged victim and respondent.

The University will, when investigating alleged Sexual Misconduct —

ensure procedural fairness is applied;

provide appropriate supports to all parties to an investigation, including witnesses; and

make findings based on the balance of probabilities (known as the civil standard of proof), which means that the University must be satisfied that, based on the evidence available at the time, an incident is more likely to have occurred than not to have occurred. 

The University will consider, without prejudice, whether precautionary measures can be established for the Reporter, the Person of Concern or any witnesses during an investigation; These measures are aimed at reducing harm and increasing safety and include, but are not limited to —

reasonable accommodations in work, study, or other University Activities; 

temporary changes to teaching/supervising arrangements;

restricting access by individual(s) to the University, in part or in full; 

suspending individual(s) from performing some or all University Activities; and 

prohibiting contact and communications between individual(s) identified in the Report or who are subsequently identified as being involved in the circumstances surrounding the alleged Sexual Misconduct during the course of the investigation.

6.3 Reporting Sexual Misconduct External to the University

The University will provide information on external reporting options for Sexual Misconduct including, but not limited to —

the Western Australian Police Force (the Police);

the Sexual Assault Resource Centre (SARC);

the Equal Opportunities Commission (the EOC); and

the Australian Human Rights Commission (AHRC).
The University will provide support to a member of the University Community who wishes to Report an incident of Sexual Misconduct to an external agency and will, to the extent possible, continue to offer/provide support and precautionary measures during the course of any investigation or process undertaken by that external agency.

The University must meet its mandatory notification obligations when a Report of Sexual Misconduct is received, to relevant agencies including, but not limited to the —

Police;

Public Sector Commission;

Corruption and Crime Commission; and

Department of Foreign Affairs and Trade.
The University will endeavour to inform the Reporter about any relevant mandatory notifications, provided that —

it is legally permitted to do so;

it is practical to do so; and

the University can be reasonably confident that any delay in notification will not increase the risk of further Sexual Misconduct against the Discloser or Reporter, or any other individual.
The University may suspend an investigation into a Report of alleged Sexual Misconduct, pending the outcome of a process undertaken by an external agency such as the Police or terminate an investigation where the outcome of such a process undertaken results in it no longer being viable or appropriate for the University to continue to investigate.
7 Recordkeeping

The University will handle all University Information regarding all Disclosures and Reports in accordance with the —

Information Privacy Policy;

Information Protection Policy; and 

Information Retention Policy.
Definitions
Consensual Sexual Activity is defined in section 5

Digital Environment is defined in the Policy Framework Policy.

Discloser is defined in the Policy Framework Policy.

Disclosure is defined the Policy Framework Policy.
Employee is defined in the Policy Framework Policy.

Person of Concern is defined in the Policy Framework Policy.

Policy is defined in the Policy Framework Policy.

Report is defined in the Policy Framework Policy.
Reporter is defined in the Policy Framework Policy.

Senior Leader is defined in the Policy Framework Policy.
Sexual Assault is defined in section 3.2

Sexual Exploitation is defined in section 3.1

Sexual Harassment is defined in section 3.3

Sexual Misconduct is defined in section 3

Student is defined in the Policy Framework Policy.

University is defined Part 1 section 2 of the University of Western Australia 1911 (WA).
University Activity is defined in the Policy Framework Policy.

University Community is defined in the Policy Framework Policy.

University Property is defined in the Policy Framework Policy.
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